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Annual Meeting 


The National Conference of Bar Examiners 
jointly with the 
Section on Legal Education and Admissions to the Bar 
HOTEL CLEVELAND, CLEVELAND, OHIO, TUESDAY, SEPTEMBER 23, 1947 


9 A.M.—Warren F. Cressy, Chairman, The National Conference of 
Bar Examiners, presiding 
A Standard Bar Examination— 
Moderator, Richard Bentley, Chicago, Illinois 
Panel Discussion: 
Herbert W. Clark, former Chairman of the California Com- 
mittee of Bar Examiners 
Dean Judson Crane, University of Pittsburgh School of 
Law 
Uniform Requirements for Admission to Practice in the Federal 


Courts— 
Homer D. Crotty, Chairman, California Committee of Bar 


Examiners 
Supply of and Demand for Young Attorneys During the Early 
Post-War Period— 
Dean Albert J. Harno, University of Illinois College of Law 
J. Virgil Cory, Bar Examining Committee of Ohic 


2 P.M.—Joseph A. McClain, Jr., Chairman, Section on Legal Education 
and Admissions to the Bar, presiding 
Report of the Adviser, Laurence W. DeMuth, Boulder, Colorado 
Training Lawyers for Modern Law Practice— 
Professor Lon L. Fuller, Harvard University 
Survey of the Legal Profession— 
Arthur T. Vanderbilt, Newark, New Jersey 
Election of Officers 
New Business and Election of Officers 
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Standards and Requirements for 
Admission to Practice Law 


A Panel Discussion at the Annual Meeting in Atlantic City 


HerBert W. Crark of Cali- 
fornia, Chairman: Beginning over 
fifty years ago, the American Bar 
Association, aided by the Associa- 
tion of American Law Schools dur- 
ing four-fifths of that period, has 
been fighting for minimum re- 
quirements for admission to the 
bar. In 1897 the American Bar 
Association declared in favor of 
a three-year law course and at 
least a high school education. 
Eight years later the Section on 
Legal Education disapproved of 
the diploma privilege and ap- 
proved three years of law study 
for graduates of law schools and 
four years for others. In 1916 the 
Standard Rules for Admission to 
the Bar were approved, and in 
1918 the American Bar Associa- 
tion approved the minimum re- 
quirements of two years of pre- 
eo eee ee legal college education. In 1921, 
HERBERT W. CLARK LEWIS C. RYAN. Under the chairmanship of Elihu 

Root, comprehensive standards 
for admission were approved by the Section and by the Association. 

By August 1936 the battle for higher standards had progressed so well 
that a chairman of this Section was bold enough to proclaim: “Today that 
battle is, for all practical purposes, one of history.” 

But then came the tragedy of Pearl Harbor and the war. And now we 
have a strong tendency toward the destruction of the ramparts that were 
so laboriously erected during fifty years of effort. We have the diploma 
privilege in some degree, admissions on motions, bonuses, and more. Are 
we back where we started from in the twenties? 
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For example, according to a summary of changes that I have before me 
here, two states have waived the necessity for bar examinations under vary- 
ing conditions. Accelerated law-school courses have been recognized in eight 
different states. The relaxation of pre-legal study has found official sanction 
in eight states. Arbitrary additions to the examination grades of veterans 
have been authorized in three states. 

Long years ago when I was in college, I recall an anecdote told about 

an Englishman, a Shakespearean scholar, who was called upon to address 
a young people’s group. The subject assigned was, “God.” He accepted the 
invitation, and in his opening remarks, said, “I devoted twenty years to writ- 
ing a book about Shakespeare, and I am now going to tell you about God 
in thirty minutes.” 
; Without intending to make an invidious comparison, the members of 
this panel will each take time not to exceed five minutes in the presentation 
of a phase of the general subject. Then we hope to have some discussion 
among the members of the panel, and thereafter we shall invite discussion 
from the floor. 


Veterans’ Refresher Courses 
By CotoneLt Sypney Post Simpson 
Chairman, Committee on Refresher Courses for Veterans 

To a certain extent, of course, the veterans’ refresher program is be- 
ginning to be, although it by no means yet is. history. It is not history in a 
very important respect, for the reason that a great many veterans have not 
yet been reached by refresher opportunity, partly because it has been im- 
possible to arrange lecture courses, partly because the only way of reaching 
a considerable number of lawyer veterans outside the metropolitan areas 
has been by extension courses. 

The Practicing Law Institute, after a perfectly heartbreaking effort, has 
finally been able to produce some very effective extension courses, and I 
think it is up to the American Bar Association to give the maximum assist- 
ance in publicizing these opportunities, and also to make possible lecture 
courses where they have not yet been given or where they have not yet 
reached all the veterans who would profit by them. That is so because, psy- 
chologically, the veterans’ refresher program, as distinguished from a part of 
a general program of continuing education at the bar, will have to be accom- 
plished by about the middle of the coming year. 

There are certain lessons to be drawn from the veterans’ refresher pro- 
gram, and one of the most important, I think, is as to the kind of post-admis- 
sion education that men coming to the practice, whether back to the practice 
from the service or to the practice from law school, need, and that has de- 
veloped to be three major types. 
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A review of law-school law, the sort of thing that Mr. Clark was referring 
to in the review courses which are misnamed “cram” courses, and which 
can be enormously useful, both educationally as well as in preparation for 
a bar examination, is the first type. 

In the second place, the need for practical instruction to make law-school 
graduates into lawyers, which we will admit not only that they are not, but 
also that the law school should not try to make them, is very important. 

In the third place, the necessity of continuing education to keep it up 
on the administrative law and, for that matter, the whole field of law. is also 
very important. 

It seems to me that not only has the bar a duty to drive ahead with the 
final push on the veterans’ refresher program, but that the bar has a norm 
at any time to go ahead in the field of continuing education of the bar along 
these lines. It also seems to me that one thing that might well engage the 
attention, not only of The National Conference of Bar Examiners, but also 
of the Section of Legal Education is, so to speak, how to make an honest 
woman out of these bar-review courses, some of which have been far less 
useful than they might have been because they have been conducted on a 
proprietary basis, but which can be made, in my judgment, a very important 
aspect of the process of legal education. 


CHAIRMAN CLARK: Thank you. I mentioned in my opening remarks that 
we now have admissions on motion, after the Section had thought prior to 
December 1941 that they were pretty well abolished; so we have a question 
here to be discussed by Mr. Lewis C. Ryan of Syracuse, New York. That 
question is 


Should Veterans be Admitted on Motion? 
By Lewis C. Ryan 
President, New York State Bar Association 

I think I ought to preface my remarks by saying that I have never been 
a bar examiner or an educator. I am simply an up-state practicing lawyer 
in the State of New York. 

The question has been submitted to me. My answer is, and I know that 
it was the answer of the Committee on Legal Education of the New York 
State Bar Association, that the veterans should be admitted on motion, pro- 
vided they had completed their law studies in an approved school and were 
prevented from taking the bar examination by active military service. 

I had assumed when I came down here that nearly all of the states had 
adopted such a rule, and that the question which would be raised here 
would be whether there should be a further relaxation of standards in favor 
of veterans. I intended to say that I was sure that the lawyers of New York 
would be very much opposed to any further relaxation. 
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Our Court of Appeals decided to admit veterans on motion where they 
had ‘completed the requirements for their degree in law school but were 
prevented from taking two bar examinations because of active military 
service. Our Court of Appeals also decided that any veteran who had com- 
pleted two of his three years of law-school work and then went into military 
service, after which he came back to law school and completed his third year 
and received his diploma, would be admitted without examination. I will 
say that many of the lawyers of New York were opposed to this second rule 
which was adopted by the Court. 

I am sure that no decision of the Court of Appeals was ever more care- 
fully or conscientiously considered by the Court. The decision was made 
only after bar associations, law schools, and veteran organizations had a full 
opportunity to be heard on the question. I am sure that it was approached 
with a sincere desire to enable well-qualified veterans to return to fruitful 
civil life as quickly as possible, but, at the same time, with a purpose of 
maintaining the standards of legal education for which this Conference is 
largely responsible. Of course, there was also the impelling motive of the 
supreme importance to the public of seeing that young men were not ad- 
mitted to practice law who were not qualified to practice law. 

I think it is an interesting fact that the decision of our Court of Appeals 
was only slightly more generous than was recommended by the Joint Con- 
ference on Legal Education of the State of New York, which was headed by 
Mr. John W. Davis and which was composed of law schools and bar associa- 
tions and, I believe, bar examiners. 

It is also interesting to note that it is slightly more generous than that 
which was adopted after World War I, and even slightly more generous than 
was considered to be eminently just to the veterans by the National Com- 
mander of the American Legion who happened to be a New York State 
practicing lawyer. 

I think, in considering whether the claims of the veterans have been 
heeded, we must take into consideration the other things that have been 
done for the veterans. 

We have in our state a pre-law-school credit for military service. We 
have the half-semester credit, where a young man’s law-school courses were 
interrupted by military service. We have the accelerated program and the 
refresher courses mentioned by Mr. Simpson, and we have the G. I. Bill 
which enables a veteran to complete his legal education with practically. 
no expense. 

It has always seemed to me that the salary of a lawyer-veteran first 
employed as a law clerk at a law office is likely to be at the same level, 
whether he has already passed the bar examination or whether he passes it 
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later, should be considered. Usually, the result of his bar examination is 
not yet known. If there is further opposition to the relaxation of standards 
in favor of the veterans, it is certainly due to no lack of sympathy with their 
problem. We are all interested in their welfare, but it seems to me that if 
we really want to do something for the veterans, we should make a more 
united effort than has ever been made before to prevent the recurrence of 
the overcrowding of the legal profession which occurred after World War I, 
when great numbers of lawyers, including veterans, were in destitute cir- 
cumstances, and the ethical standards of the profession reached an all-time 
low. 

Since I entered law school in New York State, the number of lawyers 
in New York State has trebled. I think that the lawyer-veteran has a right 
to expect that he will have a fair opportunity to make a decent and an hon- 
orable living. He certainly will not be able to do so if we now permit the 
law schools to double their enrollments, and we permit inadequately trained 
men to be admitted wholesale without examination. If we do these things, 
I think we are doing the veterans a rank disservice and that we are doing 
the profession and the public a rank injustice. Therefore, I think we should 
strenuously oppose any further relaxation of the rules and give serious con- 
sideration to the question of overcrowding the legal profession. 

CHAIRMAN CiarK: There are two questions raised there that I can see. 
In the first place, was the admission of veterans on motion justified at all? 
Secondly, have we gone far enough, assuming that it was justified at all? 

Another phase is that of accelerated law courses. We have Dean Bernard 
C. Gavit who will answer the question, “Should accelerated law-school pro- 
grams for veterans be continued?” At any rate, he will raise some questions. 


Should Accelerated Law School Programs 


for Veterans be Continued? 
By Bernarp C. Gavit 
Dean, Indiana University School of Law 


I assume that an accelerated program means either (1) an academic 
year composed of four quarters each of from ten to twelve weeks duration, 
(2) an academic year composed of three semesters each year, each semester 
being of approximately sixteen weeks duration, or (3) an academic year 
composed of two semesters, each of approximately eighteen weeks duration, 
plus a summer session of approximately twelve weeks duration. Under 
either program a student is in school from forty-five to forty-eight weeks 
and enjoys vacation periods totaling four to seven weeks. 

I am one of those who has believed and still believes in such a program 
of acceleration for the following reasons: 
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(1) Many veterans have lost a substantial amount of time in the com- 
vletion of their educational programs and have a very legitimate interest 
‘in finishing their work for law school graduation in the shortest possible 
time. As a result schools owe an obligation to meet this demand, unless it 
can be said, with very persuasive reason, that the demand should be denied 
because the program is educationally unsound. Is it? 

(2) In my judgment the asserted disadvantages and difficulties either 
do not exist or can be met without serious consequences. It is not true, un- 
less one is overly persuaded by the tradition involved, that law school stud- 
ents and faculty members require an extended summer vacation. Law school 
veterans are of mature age. Under an accelerated program they enjoy a more 
extended vacation than they will ever enjoy in the active practice. The 
physical and mental strain of year round work does not overtax them. If 
it does they are not required to attend. 

I have observed the year round program in operation for some time and 
have never seen any evidence of serious ill effects so far as the student-body 
or the faculty is concerned. Teaching assignments can be so arranged that 
members of the faculty receive a substantial vacation each year. Faculty 
employment on an accelerated program need not interfere seriously with 
the research program of a school or the work of individual teachers. Teach- 
ing loads can be adjusted to take care of this supposed difficulty. By and 
large I believe it to be true that a productive scholar need not be released 
from all teaching duties in order to assure a satisfactory result. One really 
interested in scholarly production is not easily deterred therefrom and so 
far as I have been able to observe he produces a larger volume of work if 
his research and writing are carried on in connection with his teaching 
duties than it is if he. for the time being, is freed from teaching assignments 
and devotes all of his time to research and writing. There are occasions 
when that is not true but the instances are few and far between. 

The two semester and summer sessions program presents more difficulties 
than the other two. The net academic year is substantially the same but 
under the summer session program students earn two-thirds of a semester’s 
credit in the summer session with the result that irregularities arise. The 
most serious irregularity arises when a student and the school finally face 
the fact that he has one-third of a semester’s residence work to complete. 
This is a difficulty which can only be taken care of by offering a short pro- 
gram suited to the needs of the situation. This can and should be done as it 
is obviously unjust to require such a student to spend an additional full 
semester in school in satisfaction of the requirements for a degree. 

(3) My own conviction is that it is much wiser for the law schools of 
the country to meet the demand for acceleration by operating on a year round 
calendar than it is to have the veterans and their friends meet it for us by 
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permitting admission to the bar on something less than graduation from an 
approved law school. In many states the latter will be an inevitable result 
if the law schools themselves do not meet the problem. 


CHAIRMAN C.iarRK: There is another series of problems connected with 
legislation and court actions on behalf of veterans: (a) bonus on bar exam- 
inations; (b) examination of repeaters; and (c) lessening the time required 
for law study. That large mouthful has been assigned to Dean Harno of the 
University of Illinois. 


Should Concessions be Made to Veterans? 
By A.Bert J. HaRNo 
Dean, University of Illinois College of Law 


The Chairman has already indicated to you that there have been various 
relaxations in the several states for veterans. A great many of these relaxa- 
tions are not of substance and do not affect the substance of bar admissions; 
for instance, the waiver of fees for veterans. Another example of a relaxa- 
tion that does not affect substance is the scheduling of frequent examinations 
for veterans. 

Concessions that create more debatable issues are those involving waiver 
of bar examinations for veterans who are graduates of approved schools or 
who are graduates of designated schools of the state, e.g., the state university, 
and the relaxation of pre-legal requirements for veterans. 

I have been asked to direct my attention specifically to three types of 
concessions: (1) Bonus on bar examinations; (2) Examination of “repeat- 
ers” on subjects in which they have previously failed but not on other sub- 
jects; and (3) Lessening the time required for law study. 

The Chairman stressed the fact that I am to raise problems on these 
topics, and that I am not to express my own opinion directly. 

As to the first item, involving a bonus for veterans on examinations, I 
wish to raise two questions: (1) On what basis of fairness to all takers of 
the bar examination can a concession of a grade-point advantage for veterans 
be justified; and (2) Can it be taken that military service qualifies a man 
for the practice of law and that that service can be evaluated on a bar exam- 
ination by adding, for example, five points to his examination grade? 

Relative to' the second item, involving examinations for repeaters on sub- 
jects which they previously failed but not on other subjects, I propose these 
problems: (1) As a practical matter—and I emphasize “practical” because 
it is conceivable, at least theoretically, that rather comprehensive examina- 
tions can be given in the separate subjects—can bar examinations be so drawn 
that they-can be considered fair and discriminating examinations on each of 
the subjects touched upon in the examinations; (2) Is a program of this sort 
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practical from the point of view of bar examiners in administering bar exam- 
inations; and (3) As to those veterans who fail some of the subjects on the 
first taking, may not a measure like this, instead of working an advantage 
for them, actually become a serious disadvantage? 


What I have in mind there is this. A man takes the whole examination; 
he fails some subjects. He takes examinations in the subjects which he has 
failed. He may still fail some of the examinations. He may get down to one 
subject. Can the examination on that subject be so drawn, as a practical mat- 
ter, that the examination is a fair test? Would it not be more advantageous 
for him to take the whole examination after a failure? 


On the third item, that involving the lessening for veterans of the time 
required for law study, I speak with some knowledge and considerable feel- 
ing, since this is one of the concessions made by Illinois, my own state. I 
speak with some knowledge, and, with due respect to the Illinois examiner 
who is here. The concession is that a veteran may take the bar examination 
after he has completed two-thirds of his law course. My own state, Illinois. 
has adopted such a provision. Many of my students take advantage of this 
concession. They take the bar examination in mid-semester. The result is 
that they are preparing for the bar examination while they are carrying a 
full schedule in law school. What is more, I have yet to find a student who. 
having passed the examination, does not continue afterwards with his law 
studies to finish his work for his law degree. 


The problems are: (1) The concession permits students to take exam- 
inations before they are adequately prepared; (2) Their taking the bar exam- 
inations in mid-semester seriously interrupts their law-school programs; (3) 
If the experience in Illinois is a typical one, that men after taking the exam- 
inations and passing them continue with their law-school studies for the law 
degree, what substantive advantage has the concession given these men? 


CHAIRMAN CLARK: We pass now to a more general phase of the subject 
that we are discussing. We have heard—a great many of us—considerable 
discussion about the content of the pre-legal course, the course that we have 
to take preparatory to beginning the study of law. I don’t know about those 
within my hearing, but I have heard it suggested rather seriously that ac- 
counting, for example, be incorporated as a part of the legal curriculum it- 
self. Other suggestions are that accounting be required in the pre-legal 
course. 


We have on this panel today one man who is preeminently equipped 
to discuss the question which has been assigned to him, and that is this: 
“Pre-legal requirements for admission to practice law.” Dean Arthur T. 
Vanderbilt! 
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Pre-Legal Requirements for Admission 


to Practice Law 
By ARTHUR T. VANDERBILT 
Dean, New York University School of Law 

I think we will generally find it conceded that one of the great faiths of 
our American people is in the utility of education. We in the law schools 
have probably acted upon that faith more blindly than any other of the 
learned professions. We have taken it for granted that if a man acquires 
passing marks for two years of a college course, he has, somehow or other, 
prepared himself for the study of law. 

That faith, of course, always was erroneous, and today it is more erron- 
eous than it ever was before, because we men in the law schools are being 
told by very practical practitioners that what they want us to produce is 
not merely men who know what the law was or even what the law is today, 
but who can do what these practitioners have to do for their clients, realistic- 
ally anticipating what the law will be at the time a particular contract comes 
up for litigation. That view was very forcefully illustrated by Edward F. 
Johnson, General Counsel for the Standard Oil Company, in an address he 
delivered last year before the Maryland Bar Association. 

We are far from meeting that test. Over the last forty years the Asso- 
ciation of American Law Schools, though it has considered the problem many 
times, has always ended up by saying either, “We can’t solve it,” or, “We 
are not ready to solve it.” 

Some two or three years ago I undertook to find out what some of our 
leading judges and leading practitioners and leading educators felt would 
make a satisfactory pre-legal education. I will merely quote a line or two 
from the report that was rendered two years ago to the American Bar As- 
sociation. 

They favored English language and literature, government, economics, 
American history, mathematics, English history, Latin, logic, philosophy, ac- 
counting, physics, modern history, sociology, psychology, in that order. 

That mere catalog doesn’t get us very far, because every man who re- 
sponded to my questionnaire made three pertinent observations which bring 
us face to face with the dilemmas of pre-legal education. First, every man 
insisted that there should be no required subjects in the pre-legal curriculum. 
Not that they didn’t recognize that a man needed to know how to write and 
speak English, not that they didn’t recognize that he should know the Ameri- 
can scene economically, politically, and socially, not that they didn’t recog- 
nize that it was essential that he know our intellectual and religious tradi- 
tions that make up what we call Western Civilization, but because every man 
instinctively realized that the minute you give a man a required subject 
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that he must take, you take the edge off the teaching, and, as was very ably 
put by Chief Justice Stone in the letter which he wrote in this connection, 
“Therefore, it seems to me that in any statement you put out the emphasis 
should be put on the intellectual discipline which a student derives from 
courses and by particular teachers rather than on the selection of particular 
subjects, without reference to the way in which they are taught.” 

So we face this dilemma: for the study of law we need training in certain 
subjects, but to get the best results from our students in their college course, 
you must allow them freedom in the choice of subjects and teachers of them. 
At the same time we also have to meet new standards as to what we are 
going to train lawyers to do. Therefore, I want to venture the rather radical 
suggestion that either the bar examiners or the law schools in testing a man 
should test him on his ability to speak and write English, because every one 
who answered my questionnaire complained of our students’ lack of ability 
to write and speak; secondly, we should test them for their knowledge of 
the fundamental and basic facts of the American scene—economically, polit- 
ically, socially; and thirdly, for their knowledge of what we called the essen- 
tials of Western Civilization, because I submit that without that knowledge 
they can neither be good lawyers nor good citizens. 


CHAIRMAN CLARK: It seems to me that one who has intelligently studied 
Shakespeare, practically to the exclusion of everything else, theoretically 
could be extremely well equipped to begin the study of law. 

We have on the West Coast, in California, an institution which apparent- 
ly is unique. We have also a past or sometime member of the Board of Bar 
Examiners of California and Chairman of that Board to speak to us on that 
subject. It is put in the form of a question, “Should a first-year bar examina- 
tion be given to law students who do not receive their law training in an 
approved school?” Mr. Eustace Cullinan of San Francisco! 


First-Year Bar Examinations 
By Eustace CuLLINAN 
Former Member of California Committee of Bar Examiners 

The question assigned to me is, “Should a first-year bar examination be 
given to the students who do not receive their training in an approved law 
school?” My answer to that is a most emphatic, “Yes.” 

Virtually all students who come up for bar examinations do come from 
some Jaw school, good or bad, including the Abraham Lincolns, if any; and 
the quality of the law school is most important in determining the quality 
of our bar, the quality of our bench, and, considering the number of lawyers 
in executive and administrative and legislative offices, the quality of our 
Government. 

We have had heartrending experiences in California where there are 
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nineteen law schools as compared with ten in the State of New York, which 
has twice the population of California,—we have had heartrending experi- 
ences with boys who have made heroic sacrifices to go through law school, 
only to find when they came to take the final bar examination that they had 
been so inadequately prepared that they could never pass the bar examination. 

So a number of years ago a rule was adopted by the Examining Commit- 
tee of the State Bar requiring every student in a law school not approved 
by the State Bar of California to take at the end of his first year an exam- 
ination in three elementary subjects — contracts, torts, and crimes. That 
examination is given by the State Bar and until the student passes that exam- 
ination, he cannot get credit for his first-year work or for work in any sub- 
sequent year except in special circumstances which I needn't go into. 

The purpose of that rule and of that examination is two-fold: first, to 
let the student know early, at the end of his first year, whether he is wasting 
his time and money in the unapproved school that he is attending. Some of 
these boys are persuaded by high-pressure salesmanship or ignorant advice 
to go to some law school because it is near, because it is convenient for one 
reason or another, and they have a very rude awakening when they discover 
that they are in the wrong school and working the wrong way if they hope 
to pass the bar examination. 

By giving the students this early information, we put them on notice 
to do either one of two things. They can go to some other law school, if one 
is available, or perhaps they can determine for themselves whether by rea- 
son of their educational deficiencies or any other reason they are not fitted 
for the practice of the law. 

There is another reason for the examination. It is the hope that the 
examination may spur the non-approved law schools to improve themselves 
and to become worthy of approval by the State Bar of California. 

I want to read a few figures to show the necessity and the value of this 
examination. In the first year law students’ examination in 1946 only 38.2% 
passed. In 1945 the percentage was 33.8. The highest ever was 59.5% in 1944. 
That shows that many of the law schools taking the boy’s money and wasting 
his time hadn’t prepared him adequately in those three fundamental sub- 
jects. Of the students charged to non-accredited schools, an average of only 
about 12% passed the final bar examination for admission. 

Isn’t it better to let the boy know at the beginning of his first year where 
he stands than to allow an inadequate, sub-standard law school to take his 
money and waste his time for three or four years and then send him up to 
an examination that he has no hope of passing? 

To show that the examinations, the final examinations, are not too diffi- 
cult, I might say that the three highest California law schools have a current 
three-year average of success of 88%, 87.5%, and 76°, respectively. This. 
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it seems to me, demonstrates that the examination can be easily passed by 
a student who has been properly prepared. 

California has its own system of accreditation. The standard of accred- 
itation is a practical one. A school is accredited if in the three previous years 
it has had a percentage of forty-five per cent of success in the bar examination. 
I am speaking, of course, now of first-timers, not of repeaters, who are charged 
to the school. 

The rule adopted set the standards originally at thirty per cent with the 
proviso that it should be increased by five per cent each year until sixty per 
cent became the standard; but, for one reason or another, many of the law 
schools put up such resistance that the acceleration, the improvement, of the 
standard has been slowed up. While the sixty-per-cent standard is long over- 
due, we have so far succeeded Mm raising the standard to only forty-five per 
cent. 


CHAIRMAN CLARK: In view of the concessions that have been accorded 
to veterans, the last subject that will be treated by the panel ought to be of 
considerable interest; “Relaxation of Standards of Admission to the Bar.” 
by Attorney General Tom Watson of Florida. 


Relaxation of Standards of Admission 


to the Bar 


By J. Tom Watson 
Attorney General of Florida 

This, as a topic under the general subject of “Standards and Require- 
ments for Admission to Practice Law,” suggests only one problem to me. 
The Chairman said the principal thing I was to do was to set out the problem. 

Problem: The extent to which persons desiring to practice law as a 
profession, and means of livelihood, should be regarded as having different 
conditions to contend with in their efforts to prepare themselves for such 
work. The difference in their conditions may be predicated upon a variety 
of circumstances and factual things; these I would enumerate to be: 

1. Opportunity at the most desirable time in their lives to prepare for 
the beginning of or admission to the practice of such profession. 

2. Opportunity in the form of financial resources at any time to do the 
same thing,—I am being practical. 

3. Responsibilities conflicting with educational and preparatory advan- 
tages or opportunities that have to be solved preliminary to beginning 
one’s preparation. 

4. Mental qualifications. 

When I speak of the relaxation of the rules, I don’t necessarily mean 

the recognition of different colleges or of colleges that are not included in the 
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list of accredited colleges, nor do I necessarily mean the removal of the re- 
quirements that a certain collegiate recommendation be taken. I mean that 
where there is an opportunity for relaxation of the rules under the law, and 
a person presents reasons for relaxing the application of those rules within 
the law, by virtue of the opportunity that he may have had to qualify, it 
should be done. I am going to give you an illustration where I made an 
effort to obtain the relaxation of legal rules and failed. 

These problem considerations should be dealt with under an objective. 
that worthy persons should not be denied the opportunity of satisfying their 
ambitions to become lawyers as long as the governing rules for their admis- 
sion protect against admission of the undeserving, the incompetent, and the 
rascalion kind as far as it is possible to obtain such protection. For law mak- 
ers, bar examining boards, lawyers or judges to prescribe rules and qualifi- 
cations for admission to the bar, without having these problem considerations 
connectively in mind, to my way of thinking would be like giving a per- 
son a good automobile to drive upon his assurance that he had studied auto- 
mobile mechanics in the highest schools, without any showing on his part 
as to whether or not he had any particular predilection or aptitude for driv- 
ing. One who has learned how to drive because he likes the thrill of it, the 
mechanics of it, the motion of it, or some other particular attribute incidental 
thereto, should not be denied the opportunity of showing that he is able to 
drive, when he can furnish evidence of knowledge acquired and fitness de- 
veloped. 

In stating this problem I have not attempted to answer it, but only to 
point out the necessity for the consideration of the items making up the prob- 
lem in their relative relationship, and conjointly, so to speak; but of course 
in pointing this out as my idea of the problem presented by the topic, I evi- 
dence the thought and philosophy of a liberal with respect to standards and 
requirements for admission to practice law, and I imagine that, having done 
this, I lay myself open to much questioning on the part of the other members 
of this panel. I hope any questioning or comment will not be too much along 
the lines of “What the law may be governing the particular subject matter 
in the different states.” I do not believe the existence of a certain form, 
character, or type of law in the majority of states necessarily proves that the 
rule of such majority is the right one. 

Just recently in my state of Florida I encountered the experience of 
advocating the granting of the right to an applicant for admission to take 
the bar examination when the applicant had been denied such a right by the 
Florida Board. He had already passed a bar examination in another state 
where the standards for admission were regarded as being lower than those 
of Florida. The fact that this was true, that is, the applicant was admitted 
to take the examination in the other state and not admitted in Florida, did 
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not in any sense mean to me that Florida’s admission requirements—as they 
were being interpreted in the particular case—reflected superior adminis- 
tration. 


CHAIRMAN CLARK: Thank you very much. Are there any members of 
the panel who wish to ask questions? 


Discussion 

Dean ARTHUR T. VANDERBILT of New York University Law School: I 
should like, Mr. Chairman, to throw out a couple of caveats with respect 
to my good friend, Dean Gavit’s, short accelerated program. 

First of all, I should like to comment upon a line in Who’s Who on 
Oswald Sitwell in which he makes this remark dealing with his education— 
“Educated at home between terms at Eton.” I am wondering if the fact that 
the boys who go to Eton and Oxford and Cambridge, having three terms of 
eight weeks apiece, which makes twenty-four weeks out of the fifty-two, do 
not owe some of their effectiveness as educated men to the fact that they 
have had some time for reading and reflection. 

The second thing which bothers me about the accelerated program is 
that it assumes that our law students are learning and will learn only from 
books. I think we owe it to a lot of these boys, who are not as devoted to 
books, we will say, as their professors, to have a period of the year when 
they can get into a law office and get a little practical experience, when they 
can see what a contract is and what a bill of sale is and find out what a 
negligence suit is like, before they are admitted to the bar and begin to 
practice at the expense of the public or their employer. 

The third thing which bothers me, and I speak as a man who has only 
recently become a law-school dean, is that I am really definitely convinced 
from my own experience that while the accelerated student may survive 
with merely a bad case of intellectual indigestion, I do not believe that law- 
school professors can work through three semesters a year and continue to 
do high-grade teaching and the amount of research and reading that should 
be expected of them in an era of transition such as we are going through now. 


CHAIRMAN Ciark: I am going to ask Professor Aigler if he would ob- 
ject to telling us about the unintentional experience which he recently had. 


Proressor RatpH W. AIGLER of the University of Michigan Law School: 
Mr. Chairman, the bearing is, of course, on the matter of acceleration; and, 
as happens so often, we are using one word here to apply to a number of dif-’ 
ferent things. 

The traditional law-school course, I suppose, involves a students’ enter- 
ing in September and graduating, normally, two years from the: following 
June. We use the accelerated course in one sense as applying to shortening 
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that period of time by approximately six months. As to that, my uninten- 
tional experiment has no bearing whatever. I noted with interest what Mr. 
Gavit had to say. I also noted with interest and with considerably more 
sympathy and approval what Mr. Vanderbilt had to say on the same subject. 

Let me go on to another phase of the accelerated program. When you 
shorten the period of attendance in the university—in the law school, to be 
specific—by those six months, you get into some other phases of accelerated 
programs. It is accelerated in the sense of compressing the work in the vari- 
ous courses, and it is in that respect that I did have an interesting experience. 

In our school, which is the University of Michigan, we had an entering 
class a year ago, in the fall, of 130. Those students took the customary five 
first-year courses, one of them being a course which I give in Property. The 
course in Property runs three hours a week normally, with the examination 
coming in June; and I conducted the course throughout the year, including 
the examination in June. 

In March the school admitted approximately 330 beginning law students. 
practically all of them veterans. Of course, a good percentage of those who 
entered in September also were veterans, but the percentage was higher in 
March. Those students who entered in March took programs consisting of 
three courses. The administrative problems in the school were such that it 
could not be worked out to give them the usual five first-year courses. 

That meant that those students took their Property six hours a week 
for one semester; whereas those that started in September took their Prop- 
erty three hours a week for a year. At the end of the year the same exam- 
ination was given to the two groups. The course was given by the same man: 
the same man graded the papers and made out the reports. After making 
out those reports—and I had no idea what papers came from the September 
group and what came from the March group, as our papers in school, like 
those in the bar examination, are anonymous—I thought it would be interest- 
ing to find out how the March group compared with the September group. 
Then I made the separation. 

After numerical grading, we sorted them into A, B, C, D, and E, E 
being failure, and then to my amazement I found that the percentage of A 
grades of the group that started in September was nearly twice that of those 
who started in March. The combination of A and B grades of those who 
started in September was nearly twice that of those who started in March, 
and, correspondingly, the percentage of D and E grades of those who started 
in March nearly twice that of those who started in September. 

It was an exceedingly striking phenomenon. I wondered if there was 
something queer about me or my course. I wanted some kind of check. I 
asked the man who had given the course in Contracts under precisely the 
same conditions about it. When I left for you~ delightful state, Bert, I had 
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completed my reading, but the Contracts man had not, so I asked him if he 
would send me a report along the same lines as mine, which I received dur- 
ing the summer. His results were even more against the March group. 

I think it is pertinent, also, to add that all the students admitted to our 
law school must be college graduates with a uniformly good college record. 
Those that had been admitted in September complied with that, but those 
who were admitted in March were more carefully screened, because there 
were so many applications; and we of the faculty expected that when we 
came to the examinations in June that these men who entered in March 
were going to do better than those who entered in September. We thought 
our percentages of A and B marks were going to be higher, but the results 
were diametrically opposite. 

What was the reason? Perhaps it was a combination of reasons. I am 
satisfied that it was because they were taking the six hours a week instead 
of three. I am satisfied, also, that the fact that they were taking only three 
of the customary first-year courses instead of five had a very marked bear- 
ing on the result. There is a third possibility involved in the picture about 
which I am a bit doubtful, although I have some ideas. That is that in the 
March group there was a much larger percentage of veterans than in the 
September group, and I have observed that a good many men, meaning the 
veterans, are men who never thought of the study of law as a career. They 
heard that the United States Government was going to pay a considerable 
part of the expense, so they figured, “We might as well go out and get some 
education.” I think it is a combination of those, but that has some bearing 
on that phase of the accelerated program. 


Joun Luioyp, Jr., bar examiner from Atlantic City, New Jersey: Mr. 
Chairman, I would like to suggest that one of the criticisms offered by Dean 
Vanderbilt that his professors have to be in attendance at the law school all 
of the time could be remedied. If we were to have a three-term-per-year 
program rather than the traditional two terms per year, it seems to me that 
the arrangement of courses could be such that no professor would need to 
be in attendance more than two terms, leaving him that third term free to 
be used, if that is deemed necessary and desirable, for research or other 
activities. 

Personally, I feel that the process of education in this country is too 
long-strung-out. It leads to men continuing to prepare themselves for life 
to their middle and late twenties. It seems to me it is leading to many ab- 
normalities of living. I think that the process ought to be compressed if 
it can be. 

It seems to me, further, that since some boys graduate from high school 
and go out to work, it is not too much to expect that those who go on for 
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further education should not find themselves required simply to go on an 
eight-month basis. 


CHAIRMAN CLARK: Dean Vanderbilt might tell you whether he thinks 
it is possible to arrange such a program. 


DreAN VANDERBILT: A great many men come out and teach in the sum- 
mer when they don’t have to. I think the session could be met by dividing 
your summer and having two men, but I am wondering why we should be 
more humane to the professors than to the students. 


CHAIRMAN CLaRK: Dean Gavit, have you anything to offer? 


Dean Gavit: The students are much younger, by and large. The diffi- 
culty with compelling them to take a summer vacation or giving them an 
opportunity to go into law offices is, as a matter of fact, that a great many 
of them cannot afford it. They can’t afford to do that kind of thing. It is 
also a very dubious advantage. Quite frequently they turn out to be nui- 
sances as to what they think they may have learned in somebody’s law office. 


Just briefly on one or two points: There is nothing new in the accelerated 
program. A great many first-class universities and law schools have operated 
upon a four-quarter basis for a great many years. A great many schools 
have operated on a two-semester system for the summer program. There is 
nothing new in the accelerated program which says that you admit students 
at irregular times and therefore condense a three-hour yearly course into 
a six-hour semester course. It clearly contemplates that students, for ex- 
ample, who enter in September or who enter in March, will have an oppor- 
tunity to go ahead during the entire year, and that courses need not be 
condensed. This can be avoided. 


CHAIRMAN WarrEN F. Cressy of The National Conference of Bar Exam- 
iners: I am sure I express the thanks of the Conference for this panel discus- 
sion. We shall carry home some very illuminating suggestions, and I am sure 
they will be of benefit to every bar examiner. 


We now approach a subject about which there is some controversy, a 
subject that is coming into prominence in the bar,—the problem of standard 
bar examinations. Of course, there is some distinction between the legal pro- 
fession and the medical profession which has had standard examinations for 
some time. The effect of quinine or the location of the appendix are uniform 
throughout the United States, but a question of law differs considerably 
throughout the United States. The panel on “A Standard Bar Examination” 
consists of Mr. H. C. Horack of Duke University School of Law and Mr. Leon 
E. Warmke. consultant to the California Committee of Bar Examiners. 
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A Standard Bar Examination 


H. Craupe Horack of Duke University School of Law: Before the war 
there was considerable interest in establishing Standard Bar Examinations. 
This involved principally the drafting of bar examination questions which 
would be available to local boards. 

The criticisms that were offered were, for the most part, based upon a 
misconception of the problem. Originally, the phrase “National Bar Exam- 
ination” had been used, and without more than reading this headline many 
persons jumped to the conclusion that this was an attempt to control local 
boards and grant admissions by national bodies to various local bars. Others 
assumed the purpose was to have a Uniform Bar Examination which states 
would be under some compulsion to adopt and which would eliminate the 
local board of bar examiners. These assumptions were far from the primary 
and real purpose of the Standard Bar Examination which was to furnish 
local boards with carefully drafted questions based on the work done in the 
approved schools of America. 

Very few states, only those having hundreds of applicants each year. 
are in a position to have a permanent force of experts for the drafting of 
questions, which in fairness must be based on the subject matter which the 
schools are covering. As you know, practically all American schools are 
presenting materials for study through the use of casebooks in the various 
subjects. To show how similar is the work of the student wherever he may 
study, it is only necessary to note the materials that are used in the various 
schools. Thus, in the course in Contracts three casebooks cover practically 
the whole law school field of approved schools, and even those that do not 
use one of these three casebooks are using materials essentially similar in 
content. It would seem fair to this great body of American law students 
that, wherever they may be, they should have an opportunity to be exam- 
ined on the materials and subject matter they have studied. Either this, 
or else the whole plan of American legal education as carried on in the 
approved schools should be discarded. 

Few boards of bar examiners are in position to outline and make the 
study of these materials so as to draft questions which will be fair to the 
applicants. That we must be fair with them no one doubts for, in the ab- 
sence of the diploma privilege, the best legal education in the world will 
not let a man be a lawyer unless he secures a license to practice, based on 
a bar examination. To give a student an examination in astronomy as the 
climax of his course in botany would seem outrageous and this is true even 
if both courses are called by the same name. The field of the law is so vast 
that no law student can fully cover any subject even though he spends his 
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whole lifetime in its study. One might unintentionally be as unfair in the 
type of questions asked in a Contracts examination as he might be in giving 
an astronomy test to the botany student. It should not be supposed that Wil- 
liston’s course in Contracts covered all the materials comprised in his nine 
volume text citing many thousands of cases. My point is that the bar exam- 
ination should test the student’s field of law school study in a given sub- 
ject, and that it is practically the same in all approved schools. Realizing 
this fact a number of boards are now asking law school teachers from schools 
outside their own jurisdictions to draft questions and submit them with 
authorities, and I believe all who have tried it have been satisfied with the 
type of problems presented which of necessity must deal with fundamentals. 
Of course, it does not follow that the training is equally good everywhere 
or that every teacher who used Williston’s Cases on Contracts gave as good 
a course as did Williston himself using these materials. 


Perhaps this brings us to the fundamental question of the objective 
in law school training. Is it to require factual information or a knowledge 
of all the decisions, or is it to find out whether the applicant has that type 
of mind which will let him develop into a lawyer, as judged by his study 
of the particular course involved? If you take a young man into your office 
would you rather have one who has the case lawyer type of mind, who 
is lost unless he finds that an exactly similar case has been decided, or 
one who has been trained in analysis and reasoning so that he can find — 
the real problem involved and then through inference or comparison make 
use of the decided cases, or distinguish them if he thinks they are not sound- 
ly decided? 

The better law schools are concerned not only with the presentation 
and understanding of the “fundamentals” but are as much concerned with 
the development of an independent mind in the application of principles 
to the facts of a given case. Since the subject matter of his study is essen- 
tially the same in all the better schools, it is the purpose of all those who 
favor Standard Bar Examination questions to bring about the opportunity 
to fairly judge the applicant on this basis. The real test should be his ap- 
proach to the problem based on a knowledge of principles, and whether 
he handles it in a lawyer-like manner, considering the content and extent 
of his law school study. 

At the beginning I spoke of the misconceptions that had induced vari- 
ous persons to oppose the plan for furnishing examiners standard questions. 
One of the most widely spread misconceptions was that the plan involved 
the elimination of local boards. Nothing could be further from the truth. 
It is merely to make it possible for local boards that do not have sufficient 
research organizations to draft questions based on the subject matter cov- 
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ered in the law schools, to secure well-drafted and carefully considered 
questions on the applicant’s actual study, for such use as they may wish to 
make of them. There is nothing to prevent them from grading these ques- 
tions themselves as they wish, though undoubtedly many boards would 
like to have the answers graded by those who are responsible for the 
questions. 

There are matters of local law and procedure which no Standard Exam- 
ination would cover. The adoption of the Standard Bar Examination would 
still leave the local board free to present questions on matters of strictly 
local concern, giving a certain proportion of the examinations on such 
matters. 

All I have wished to do in this statement is to present again the ideas 
involved in a Standard Bar Examination,—that you consider the actual pur- 
pose of the Standard Bar Examination rather than the misconceptions which 
were used in opposing it. There is nothing of compulsion in it, no thought 
or purpose of depriving each state of its power in licensing its practitioners, 
and above all, it does not contemplate the elimination of local boards or the 
lessening of their responsibilities. It would give to State Boards composed 
of busy lawyers the opportunity of securing well drafted questions cover- 
ing the real field of the applicant’s course of study. 


Leon E. WarmMkeE, Special Consultant, California Committee of Bar 
Examiners: If it can be assumed that each of the forty-eight states and the 
District of Columbia are seeking to achieve the same objectives in their indi- 
vidual bar examinations, then it would appear, just as a matter of common 
sense, that it would be in the best interests of all for them to pool their 
common efforts into one national examination. 

Let us, therefore, consider for a moment the objectives of a bar exam- 
ination as given in any one of the forty-nine jurisdictions to ascertain if 
those objectives do have a common denominator and whether, as a result. 
the major premise of my opening assumption be valid. 

What are the objectives of a bar examination? I believe that there is 
now, in general, agreement on those objectives: 

First, to determine whether the applicant has at least the minimum 
amount of legal knowledge which a lawyer must possess as the tools of his 
trade. 

Second, to ascertain the applicant’s power of legal analysis: his ability - 
to sift the relevant from the irrelevant and to recognize the legal issues 
raised by a given set of facts—for, after all, recognition of the legal prob- 
lems raised by a factual situation is the key, and the only key, which will 
unlock the doors of the law library. 
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Third, to judge the applicant’s ability to apply the law which he knows 
to the legal problems which he sees: his capacity to use the tools of his pro- 
fession, to apply relevant law to pertinent facts and reach a logical result. 

Now let us see whether those objectives could be achieved in one 
national bar examination. 

First, can it be determined in one standard examination whether the 
applicant possesses the legal knowledge which he must have to practice in 
any American jurisdiction? Is it true that the fundamental principles and 
concepts and rules of our Anglo-Saxon system of jurisprudence are suffi- 
ciently the same, in their basic essentials, that an applicant who has a suffi- 
cient knowledge of the general principles common to all states is qualified 
to practice in any state? 

I respectfully submit that there is such a common denominator under- 
lying the law in all our American jurisdictions. If not, I inquire whether 
the great law schools which accept a student knowing that he intends to 
practice in another state are not committing a species of fraud—they would 
be taking the student’s time and money with knowledge that he should go 
to a school in the state where he intends to practice. But we all recognize 
that Harvard or Columbia or Michigan is not committing a fraud when it 
accepts tuition from a student who intends to practice in Florida or Cali- 
fornia or Pennsylvania. 

We all know that there is a common denominator in our American 
legal system and that a student properly trained in any good law school 
is equipped to practice in any state. By the same token, a national bar 
examination could determine whether an applicant possesses a sufficient 
fund of legal knowledge basic to the law of all states to be equipped adequately 
to practice in any state. 

Now, of course, I recognize that there are individual facets to the law 
in the various states. Certainly, in California Civil Code section 345 abol- 
ishes the doctrine of ultra vires in the law of corporations, insofar as third 
parties are concerned. Yes, and California is one of some eight states that 
have the community property system. True, California also has certain 
of its own peculiarities in pleading, practice, and procedure. 

But does that mean that a man trained adequately at Harvard or Col- 
umbia or Michigan isn’t equipped to practice in California? The answer 
is “no”—and by the same reasoning a man who has enough knowledge to 
pass an adequate national bar examination is equipped to practice in Cali- 
fornia. 

Of course, California might wish to add some questions of its own to 
those given by the National Examiners to be assured that a lawyer ad- 
mitted in California has given study to the peculiarities of its own law. 
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There is no reason why such could not, or should not, be done. The local 
part of the examination could either be given a specified weight in the 
entire examination or passing the local examination, in addition to the 
general examination, could be made a prerequisite to admission. 

Certainly I see no insurmountable obstacle in the way of a national 
bar examination arising from the fact of local variations of the law. 

So much for the first objective of a bar examination. As to the other 
two, it is clear that a national examination could test such qualities at least 
as well as a state examination: an applicant either does or does not possess 
the power of legal analysis and the ability to use his legal knowledge in 
a logical fashion. And those qualities can obviously be tested in a standard 
examination. 

If then, there are no really substantial objections to a national bar 
examination, are there any reasons why such a standard examination should 
be instituted? The advantages inherent in the adoption of one national 
examination are so numerous as to defy exposition in the time available 
to me. I shall, therefore, comment on only one or two. 

One reason is economy. Instead of forty-nine jurisdictions all spend- 
ing time, energy, and money to achieve, individually, a common result, only 
one examination need be prepared for the entire country. 

Again, some states cannot afford to expend the money necessary to 
prepare a really good examination and thereafter grade the same properly. 
California is now spending in excess of $50,000 a year on its admission pro- 
cess (without any salary to members of the Committee of Bar Examiners) , 
and that sum is not fully adequate. Some states do not feel that they can 
afford to pay out even that amount. By joining efforts one really good exam- 
ination could be prepared and administered for all states, large and small, 
rich and poor. 

Through all jurisdictions pooling resources, a competent full-time staff 
could be maintained to assist in preparing the examination and to investi- 
gate its good and bad points after it had been given. 

The admission process is too important and too complex to rely on 
the part-time efforts of even good lawyers. To draft one suitable essay type 
bar examination question, including the research necessary for a drafts- 
man’s analysis, takes, on the average, at least three days for even an expert. 
Practicing lawyers cannot be expected to devote such time to the bar exam- 
ination as well as keep abreast of what the law schools are doing and en- | 
gage in necessary post-examination appraisal. 

If, therefore, there are no really valid objections to a national bar 
examination but there are, on the other hand, perfectly good reasons for 
instituting such an examination, why don’t we start one? I, for one, sub- 
mit we should. 
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